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Taking the
positive approach

It is inevitable that, in times like these, much
of the focus for this issue of Business First is
on facing up to the very real challenges that
recession brings with it.

Where we have tried to be a little different from
other magazines, though, is by providing
detailed advice with a practical legal slant on
how to cope with the downturn without
inflicting lasting damage on your business.

So we focus on redundancy issues — but in a
positive way. What are the alternatives? How
do you keep your staff happy and motivated
during such an uncertain period? What can
you do to avoid the pitfalls that lie in wait for
the unwary?

On other downturn-related matters, we show
you how to cope with the failure of a major
customer, what you can do to reduce the debt
burden on your business, how to escape an
unprofitable contract and more.

Life (and business) goes on, though, and we
also turn to the positive side of enterprise, with
advice on launching a new venture and winning
new business.

After all, it is being positive and practical about
economic realities that will see us all work
together to bring this recession to an end in the
shortest possible time.

David Wilford
Editor

Business First is a LawNet publication produced by Impact Journals.
Contact details:

LawNet 01926 886990

Impact Journals (production) 01225 481800

Editor: David Wilford, email: david.wilford@impactpublishing.co.uk

While every care has been taken in producing Business First, neither LawNet nor the editors
can accept responsibility for any liability arising from any information contained in it and
readers are strongly advised to seek professional advice before acting on that information in
any way. Views expressed in Business First are not necessarily those of either LawNet, the
editors or any firm that is a member of the LawNet group.
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Management

What are the
alternatives to

redundancy?

Making people redundant can be bad for business in many ways, says Bethan Southcombe.
Here she explains some of the other options that may be open to you.

In the current financial

climate, many employers

are inevitably considering

making redundancies. Many
should be aware, though, that this may
not be the only available option, and
should be looking now at their business
before it becomes necessary to take this
drastic step.

Redundancies have a major negative
effect on staff morale, as well as laying
the business open to the risk of losing
some of its most valuable employees.

Viable alternatives

Two viable alternatives to redundancy
are lay-off and short-time working.
Being laid off is a term often mistakenly
used as a synonym for being dismissed.
However, the legal meaning of a lay-off
relates to employee rights under the
Employment Rights Act 1996. It can
take place when an employee, whose

“Redundancies have a major negative effect on staff morale.”

contractual remuneration depends on
being provided with work of the specific
type they are employed to perform, does
not receive such work. The result is that
they are not entitled to any remuneration
for that week or until there is a return of
the kind of work they do.

The related concept of short-time working
occurs when there is a reduction in the
work the employer provides. This can
result in any week'’s actual remuneration
becoming less than half a week’s pay.

While temporarily laying off staff or
putting them on short-time working may
be an attractive option to an employer
who is facing a reduced cash flow,

a number of legal considerations must
be born in mind.

Legal considerations
First, the employer must have the
contractual authority to withhold

remuneration if there is no work
or a reduced demand for work.
Without this authority, laying off
an employee or putting them on
to short-time work is likely to
amount to a fundamental breach
of contract. In addition, a statutory
scheme exists under which an
employee who is laid off or put
on short-time working can claim
a redundancy payment.

Second, it is of course possible for
a company to consider reducing
the number of temporary staff or
restricting the use of overtime.
Any employer wishing to reduce
hours, pay or benefits would need
to be careful however, as they
could find themselves in breach
of employment law regulations.

So before making any changes to
an employment relationship, it is
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important first to identify the

terms of the employment contract.
Remember, a contract of employment
does not have to be in writing — it can
be ‘implied terms’ for example, where
a firm precedent is set through custom
and practice.

It is important to note that, under
section 1 of the Employment Rights Act
1996, employers need to give those
employees whose employment is to
continue for more than one month a
written statement of certain terms of
their employment. These are called
‘the required statutory particulars’.
The written statement that contains
them is often referred to as the
‘section 1 statement’ (or ‘principal
statement’), and must be given to
employees no later than two months
after their employment begins. It is
also important to check any workplace
rules, policies and procedures.

Further measures
Other measures that a company may

wish to consider include taking a tougher

line on absence management. It is
important, however, to make sure that
this is not discriminatory and applies
across the board.

It is also sensible to look at expenditure
other than on salaries, from providing
Christmas parties right down to biscuits
for meetings.

Ideally, any significant changes should
be agreed in advance with employees.
If the business recognises trade unions,
then any proposed changes must be
discussed with them as well.

It is advisable to speak with an
employment law solicitor to ensure that
you comply with these and other
complex employment law regulations.

In Short

* Consider alternatives, like lay
offs and short-time working.

* Pay attention to the legal
requirements of your
employment contracts.

* Check specific workplace
rules, policies and procedures.

 Consider non-salary related
savings.
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Avold expensive

redundancy
mistakes

Like any other important change in your business, a redundancy programme requires
careful planning. Neil Dwyer has advice on how to get it right.

Like any other important

change in your business,

a redundancy programme

requires careful planning.
Neil Dwyer has advice on how to get
it right.

Recent research shows that more
than 60% of small and medium-sized
businesses are already suffering
financially from the Credit Crunch and
recession. Many others are having to
rely on savings and overdraft facilities
to fund cash flow.

As is widely reported, redundancies are
inevitably on the rise, and increasing
numbers of employers are requiring
advice and support in carrying out what
can be a complex and emotive process.

Plan the journey
Much like Sat Nav, the best journey
involving redundancies is one where

“You may not unfairly include unpopular or difficult
employees in a redundancy process.”

the traveller has plotted each milestone
in the journey and knows where the
road ends. Potential problems that
might damage future milestones need
to be addressed at the outset, so that
the whole process can be well thought-
out, objective and successful.

At the outset a business should
calculate the total bill for statutory
and contractual payments — statutory
redundancy pay and any payment for
notice if the employee is not required
to work the notice. It is important

to ensure that this obligatory bill
does not increase two or threefold
through expensive mistakes in the
journey, resulting in additional
compensation payments.

Here we list some of the most
important actions that you must
undertake correctly at the outset of
redundancy procedures.

Follow the rules

First, you must inform employees
ahead of any necessary period of
consultation about any redundancy
proposals. You must also ensure
they understand that these are
mere proposals at this stage and
not final decisions.

Next, when more than 20 employees
are to be made redundant, you have

to allow a 30-day consultation period
before any notice of redundancy

is given.

You need to avoid drawing the ‘pool’
for selection too narrowly. You cannot
keep staff out of such a pool just by
reference to job title, and you must
conduct a comprehensive analysis of
their duties. In order to ensure that
the selection criteria are not
discriminatory, you need to be able

to demonstrate that they are objective




and verifiable. You can do this by
reference to data such as records of
attendance and efficiency.

Do not discriminate

Remember, you may not unfairly
include unpopular or difficult employees
in a redundancy process, and using
‘last in, first out’ as a basis for selection
can discriminate against staff by reason
of their age or sex.

You also need to take particular care with
employees who are on maternity leave.
Not including them in the pool could be
prejudicial to those you do select for
redundancy. Selecting them because they
are pregnant, have given birth or are on
maternity leave, meanwhile, would make
the dismissal automatically unfair and
amount to sex discrimination.

There are several actions which you must
take in advance of any final meeting

where dismissal will be considered,
including the provision of written notice
of the meeting. You also need to provide
provisional scoring for redundancy
selection, together with evidence that

it can be objectively justified.

Finally, every selected employee must
have the opportunity to state their case
before any final decision is made,
followed by a right of appeal.

Management

In Short



Managing the

emotional impact
of redundancy

It is important not to overlook the needs of people who survive the redundancy process.
Morag Dalziel has some practical advice on keeping them motivated.

“Employers must give serious thought to those employees who are left in the business.”

As the Credit Crunch
continues to grip the
country, all economic
predictions suggest that
the number of redundancies throughout
the UK will continue to rise sharply
during 2009.

Indeed, one particular CBI estimate
which has been picked up in the media,
suggests that nationwide, an average of
1600 employees per day are likely to
find themselves facing the news that
they have been selected for redundancy.

It is understandable that the majority
of employers in any redundancy
situation will tend to focus on ensuring
the fair and sensitive treatment of
employees who are losing their job.
Poor redundancy handling is, after all,
extremely bad for any employer’s
business and longer-term reputation.

However, it is crucial that employers

do not lose sight of the fact that
redundancy also affects those employees
who survive the process. If businesses
are to move forward successfully in the
aftermath of a round of redundancies,
employers must give serious thought

to those employees who are left in

the business.

In particular, they must consider both
how to motivate and reassure them in
order to minimise any adverse effect on
future organisational performance
moving forward.

It is inevitable that redundancy will
have an adverse effect on the psyche
of the majority of those who survive
the process. Although relieved not

to be out of work, most will feel guilty
at having escaped the proverbial axe.
They may well also feel disenchanted

and pessimistic about the future.

A demoralised workforce, fearful

for job security, is unlikely to display
enthusiasm, commitment or initiative.
If not carefully managed, this can

lead to increased levels of absenteeism,
a decline in productivity or a drop

in the standards of customer service.

It is therefore vital that employers
take the time to communicate

a clear and positive vision for the
business. They should stress that
the business both values and relies
upon the commitment and skills

of its remaining employees. It is
utterly crucial that employees are
able to see just how important their
particular contribution is and how
they fit into this vision as individuals.
It may be easier to reassure some
than others of their value and place
in the organisation, meaning it may



well be that a bespoke, one-to-one
approach is necessary to achieve this.

Managers and supervisors should
therefore be trained in how best to
tackle delicate and often emotional
situations, while keeping team work

and morale at the highest possible level.

It is equally important that managers
are careful when redistributing former
colleagues’ work among employees
following the redundancy process.
While there may be a temptation
simply to ask them to pick up their
departed colleagues’ workloads, this
could have a number of undesirable
results. These might include increased
stress levels, complaints of overwork
and possible breach of contract claims.
At worst, if left unaddressed, it might
lead to resignations and subsequent
claims of constructive dismissal.

It is therefore prudent for managers In Short
to meet regularly with employees,

to discuss how they are coping * Consider carefully how to
and check that they do not feel reassure and motivate
under any undue and avoidable remaining employees.
work-related pressure. « Train managers to cope with

sensitive situations.
Th.at sgiq, balance is always key. « Take care not to generate
It is still important to stretch undue stress when
individuals in a positive way, and redistributing work.
give them .access. to dgvelopmental Continue to stretch
opportunities which will ensure and develop people in
that the workforce develops and a positive way.
remains motivated and engaged.
This will undoubtedly place
organisations in a stronger position
as the economy recovers, which
we can only hope will be sooner
rather than later.
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Important €W

procedures
for employers

The new ACAS Code of Practice comes into force this spring.

Sarah Hall explains some of the consequences for employers and employees.

“Employers who are unfamiliar with the principles are likely to face expensive Tribunal claims.”

The statutory three-step
grievance and disciplinary
3 procedures, familiar to
so many businesses over
recent years, ceased to apply on
6 April 2009.

In its place, ACAS (the independent
Advisory, Conciliation and Arbitration
Service) has produced a revised
Code of Practice to help all parties
deal in future with disciplinary or
grievance matters.

This is supported by guidance intended
to help employers understand what

is required of them. The Code and
guidance amount to a major revision

of the way in which disciplinary and
grievance matters are dealt with in

the workplace.

Major changes

Unlike the former statutory procedures,
a failure to follow the new Code will
not result in a finding of ‘automatic’
unfair dismissal. However, Tribunals
will take the Code into account, and
may increase or decrease an award by
up to 25% if they find that either party
has acted ‘unreasonably’ in failing to
follow it. Tribunals will need to interpret
the many principles set out in the Code

and apply them to the facts of any
particular case. Employers who are
unfamiliar with the principles are likely
to face expensive Tribunal claims.

The Code requires that, where disciplinary
or grievance procedures are being followed,
employers should:

¢ deal with issues promptly

¢ act consistently

¢ carry out necessary investigations
to establish the facts

¢ explain the issue to the employee and
allow them to respond before making
any decision

 allow the employee to be accompanied
at meetings.

The Code also provides more specific
guidance on handling disciplinary issues.
For example, employers must:

¢ inform the employee of the problem
in writing in ‘sufficient’ detail

 allow reasonable time to prepare

* hold a meeting to discuss the problem
and the ‘evidence’

 allow the employee to ask questions,
present evidence and call witnesses

* provide the employee with an
opportunity to appeal.

In respect of grievances, employers must:

* hold a meeting to discuss the problem

* consider adjourning for investigation

* decide on appropriate action and confirm
in writing

¢ allow the employee to appeal.

Increased claim numbers

It is no longer necessary for an employee
to pursue a grievance before submitting

a claim to a Tribunal, which could result in
an increase in the number of claims issued.

Employers should therefore familiarise
themselves as soon as they can with the
requirements of the new Code, and identify
any changes to existing procedures.

In Short

¢ Familiarise yourself with this
major revision to disciplinary
procedures.

* Not following the Code could
result in greater costs for
businesses.

* Employees can submit a
Tribunal claim without
pursuing a grievance.

* Tribunal claim numbers could
increase.
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Getting out of an
unprofitable contract

If a contract is binding, you cannot get out of it — or can you?
It all depends on what is actually in it, says Samantha Lloyd.

“If a contract is wrongfully terminated, the other party may attempt to sue for damages.”

o The effects of the Credit However, it is one thing to recognise the price you are now paying in
Crunch are starting to be felt where savings could be made, quite US dollars has turned the contract
more deeply. Many businesses another to achieve them. from a good deal into a bad one.
are vigorously reviewing all To top this off, sales going forward

areas of their organisations to protect Say that you are a business with remain uncertain. You are facing
profitability. Critically, decision-makers are a five-year software agreement with tough business decisions, and this
being forced to reflect on agreements that a supplier in the US. Three years on, is one contract you could certainly

simply do not make sense anymore. as a result of currency fluctuations, do without.
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But it is a binding contract. You cannot
get out of it. Or can you?

Try renegotiation

As a first step, it may be best to try

to renegotiate. In the current climate,

a supplier may be willing to consider
amending the terms to re-address the
imbalance as an alternative to losing the
contract altogether. If you do that, any
change must be made “by deed”.

a deal to be struck. Where constructive
negotiations are out of the question,
however, you will need to consider
other options.

Your right to terminate the contract will
depend on its terms. Where these are in
writing, it is much easier to assess the
rights of each party. This is because a
written contract may contain a number
of provisions that deal with termination.
You should carefully consider any rights
or methods of termination provided in
the contract before you take any action.

A deed is a legal instrument used to
grant a right. A simple contract is only
valid where both parties agree to do or
not to do something. However, when
amending a contract in this context, it is
likely that the supplier will not be getting
anything in return for the variation. The
problem caused by this so-called “lack
of consideration” is overcome by
introducing a degree of formality and
documenting the agreement in a deed.

Early termination

You may be entitled to terminate without
cause, simply by serving a written notice
on the other party. In a long-term
contract, doing this may be subject to an
early termination charge, which is likely
to represent some form of compensation
for lost costs which the supplier will be
prevented from recovering. In such a
case, do the maths.

The contract may allow termination of
the contract when one party has
persistently breached a particular term.

The document must state that it is

a deed and be signed as one. Your
lawyer will be able to ensure that this
is done correctly.

An agreement to terminate the contract
may also be an attractive proposition for
a supplier. Any negotiations should be
broached carefully following a full
evaluation of your commercial and legal
position, especially if it appears there is

People rarely follow every provision

of a contract, and although you may
have previously been willing to overlook
a shortcoming, its persistence may now
offer you a way out.

It is also usual for a contract to provide
a right to terminate in the event of a
material breach which is not corrected
or capable of being remedied. What
‘material’ actually means is subjective,
and there is a wide scope for dispute
over whether any particular breach is
either material, remediable or both.



Significant change

Another common provision allows
termination in a case of insolvency
or change of control, which can
come into play when there is a
significant change in the actual

or practical identity or status of
the other party.

You may now be thinking, “That’s
all well and good, but what if I'm
unable to rely on any of these
contractual rights? My contract
doesn’t provide me with any express
rights to terminate.”

This is when you will need to find
out whether the law can come to
your rescue.

Focus on

The legal rules of ‘frustration’ allow

a contract to be automatically
discharged when a supervening
event occurs (something that
prevents either party from performing
their obligations under the contract).
Such a termination requires a court
decision, although courts have little
sympathy where a good bargain has
gone bad. However, a fundamental
breach — something that is a breach
of a vital term going to the root of the
contract — allows the innocent party
to choose to terminate the contract.

Alternatively, if you cannot cite an
event that occurred after the contract
was agreed, what about what went
on before? If the contract turns out

Fum LI TR ey
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to be unprofitable because you

were induced into entering into

it by a fraudulent or negligent
statement or representation made
by the other party, you may be
entitled to have it set aside. This
would put you back into the position
where you were before the contract
was made and give you the right to
claim damages.

However, the decision to terminate
should not be taken lightly. If a contract
is wrongfully terminated, the other
party may attempt to sue for damages.
There may also be other significant
consequences, all of which you should
thoroughly consider before taking any
steps to terminate.

In Short

* First, consider renegotiating
the contract.

¢ Examine the contract carefully
to see if any contractual rights
for termination are available.

* Establish whether any
non-contractual rights of
termination may assist you.

* Never take the decision to
terminate lightly.
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What do
you do If a
customer
goes bust?

How do you keep afloat if your customer sinks?
Richard Phillips has some of the answers.

“The better prepared you are the more chance you have of overcoming adversity.”

Monday morning. Trains were late.
More cold weather. You have been at
work for an hour and already your
PA has called in sick and the email
system is down. Just when you think
things really cannot get any worse,
you take a call informing you that
one of your major customers has
gone bust.

Sadly, such a call is an increasingly
common event in these times of
uncertainty — and if you are owed money,
it is probably already too late to hold out
a realistic prospect of being paid in full.
Almost certainly, the significance of the
call will depend entirely on how you
have prepared your business to deal with

the risk. Encouragingly, it need not
actually be the disaster it sounds.

Take action

Prepared or not, and if monies are

owed to you, there are several immediate
steps you can take.

First, get in touch immediately with
an insolvency expert to determine
what you might be able to do and
how strong your position is. If you
are a major creditor, you may be able
to leverage yourself into a prominent
position to have some say on the
appointment of an administrator or
liguidator, so gaining some control
over the process.

This is unlikely, however, if there is
money owed to banks. It would also be
the exception rather than the rule to have
security such as a debenture (which
would give you preferential rights) as part
of a typical trading relationship.

Next, make yourself known to the
customer’s administrator or liquidator.
It is important to ensure you are on
the radar.

Be sure to submit your claim even if you
haven't been asked to provide a formal
proof of the debt owed to you. This will
ensure you are in line for a proportion of
any sums which may trickle down to
unsecured creditors.
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If you think you have a claim for
retention of title over goods you have
supplied to the customer that have
not yet been paid for, put this in
writing. In addition, keep hold of
anything belonging to the customer —
you might have tooling or plans,

for example — which might be used
as a bargaining tool at a very
practical level.

Make sure you instruct your team
not to supply the customer with any
further goods or services. It may be
that the administrator would like you
to so he can keep the business
running with a view to selling it.
Before agreeing to this, get written

confirmation that you will be paid
out of the administration — ideally in
cash on delivery.

Managing the situation

Irrespective of whether or not the
customer owed you money, the
consequences can potentially be
more damaging than the dead debt
alone. How important is the customer
to you? Did it represent a sizable
percentage of your turnover? If so,
the vaccuum created could have

a serious knock-on effect which you
need to manage.

You need to do what you can in
advance to prepare for any eventuality.

In that way, you may continue to flourish
without the customer. Here are eight
strategies for survival:

* Where possible, proactively
broaden your spread of customers
so that if any existing customers
do go into liquidation it will not
seriously damage your business

* Understand any flexibility in
employment or consultancy
contracts to reduce hours and
the likely cost of redundancies.
In this climate, decisive action
is not a luxury — you need to
plan and adapt
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* When taking people on, consider
short-term contracts or consultancy
relationships to give you flexibility

* Review and understand your
terms and conditions of business.
They should be fit for purpose,
to maximise rights in the event of
a customer failure. Perhaps the
most common example is a carefully
drafted retention of title to goods
which have not been paid for, as
outlined above

* Try to negotiate some flexibility
into your premises requirements —
agreeing short-term space and less
rent up front are both examples that
can aid cashflow. Such approaches
are possibly easier now than they
have been in the past

e Thoroughly review your credit control
procedures to manage the payment
of debts. Ideally, do not let them arise
in the first place, by securing the
money in advance (but this is not
always practical)

» Factoring your debts can remove
a large element of risk

* You should explore credit insurance.

If you are prepared, you will be able to
act rationally and proactively when you

get that call. Think outside the box, and
consider how to turn problems to
commercial advantage. For example,
could you broker an opportunity for
another customer or contact who might
be interested in acquiring the failed
customer’s business? Why not acquire
that business yourself and broaden your
base? The customer might have failed,
but not because its business was
inherently bad. Monitor the destiny

of the failed customer. Freed of its
historical impediments and with fresh
backing, it could become a larger and
more stable customer of the future.

Remember, just as with the Monday
morning blues, the better prepared

you are the more chance you have of
overcoming adversity. The late train was
not crucial because you had papers and
were able to brief yourself for the Board
meeting that evening. Your manager’s
PA had been trained to cover your work
effortlessly. The emails were sorted
within an hour as a result of the tight
service level contract your lawyers
drafted for you.

Expect problems, plan and
overcome them.

In Short

* Contact an insolvency
practitioner and the
administrator straightaway.

* Be sure to cease providing
products or services to the
customer.

* Protect your business with
flexible contracts.

* Consider innovative solutions
to a short-term problem.
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The legalities of launching
your OWnN business

Getting the legal side of a new business right from day one will save much
stress (and money) in the long run, writes Douglas Campbell.

With all the doom and gloom
surrounding the business world at
present, you might be forgiven for
believing that people are keeping
their heads down, reducing their risk
profile and shelving any plans for
world-domination.

However, providing you take account of
certain factors, launching your business
during a recession can be a great move.

“Bootstrapping the company with personal savings, credit cards and
long-suffering family will only take you so far.”

It is, of course, fair to say that banks —
often the first port of call for an aspiring
businessman or woman with a well-
thumbed business plan — have taken
quite a battering in recent times. Yet the
funding of early-stage companies has
always been critically important. Leaner
times should not change the basic
formula that businesses with a solid
foundation, and a product or service
that can continue to return profits in

expanding markets, has great
opportunities.

Choose your business vehicle

There is no magic formula that
guarantees success, but it is always
essential to ensure that any venture
is well-planned. Start by choosing
an appropriate business vehicle —
operating as a partnership or a sole
trader may be easier initially, but the
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flexibility of a limited company makes it
the vehicle of choice for most businesses
with growth ambitions.

It is often assumed that the limited
company’s main advantage is the limited
personal liability it gives those running
the company. Be aware, however, that
this will count for little if a bank required
directors to grant personal guarantees to
protect their loans.

The obligations imposed on directors

in terms of conduct and in submitting
regular information to the public records
at Companies House, though, often give
the venture credibility in the eyes of
potential customers and suppliers.
Owning a limited company will often
make it easier to obtain equity
investment, and gives directors the
ability to secure debt funding by granting
a floating charge or debenture to a bank.

Establish a strong constitution

While surveys show that entrepreneurs
tend to have many positive traits

in common, you should not let

your natural optimism override any
detailed consideration of various

worst case scenarios.

You will achieve significant long-term
cost savings from having mechanisms
in place from the start that deal with
issues that can paralyse a business.
These might include a voting deadlock
at board level and the question of who
may transfer shares in the company.

It is therefore advisable to build these
either into the Articles of Association
(the company’s public constitution) or
a separate Shareholders’ Agreement.
You can save much vital management
time and cost further down the line if
you have previously agreed, for example,
that a disgruntled employee must
transfer his shares among the existing
shareholders at a pre-agreed price if he
leaves the organisation.

It is essential to identify where the value
of the company will be as it grows and
to protect this by whatever means
possible. Some businesses are more
reliant than others on Intellectual
Property (IP). At the very least, though,
you will want to secure elements such as
your domain name and, where possible,
register any trademarks, distinctive
words or logos that are to be associated
with the business.

Making your mark

Ensure that your company’s stationery,
emails and website include its full name
and number of the company and the
address of the registered office. Make
sure you include the names either of all
the directors or of none of them.

The website will be an essential part
of the branding package, and you
should seek to secure an appropriate
Internet address, preferably
incorporating your company’s name,
as soon as possible. People who use
the website should be directed to your
company'’s privacy policy (how you will
use their personal data) and terms and
conditions (essential if you trade through
the website itself).

If you are selling branded products
or services, you should secure web
addresses incorporating their names
as well.

Doing the business

You will also need to decide how you are
actually going to do business — you may
have the best product in the world, but
if it fails to get money in the bank, the
business itself is going to be short-lived.




It is essential that every company
understands the basic contractual
relationships it intends to enter with

its customers and suppliers. Strong
business foundations include a standard
set of terms and conditions of trading,
which clearly define the rights and
obligations on either side (including
when you get paid). It is sensible also
to use a non-disclosure agreement if you
are entering into discussions with a
commercial partner which contain any
risk that confidential information may
be disclosed.

Preparing such documents before you
start trading gives you a couple of
advantages. First, if you produce them
at the outset of negotiations, they are
more likely to be used. Second, they will
contain provisions that are more likely to
support your commercial interests than
those in a contract produced by another
party. All businesses, in fact, should
consider keeping a comprehensive
electronic database containing scanned
copies of all signed agreements. Having
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a contractual paper trail only a mouse-
click away can save valuable time.

Focus on the money

Finally, always look to the future.
‘Bootstrapping’ the company with
personal savings, credit cards and long-

suffering family will only take you so far.

Banks may provide you with loans, but
these will always be at the expense of
your balance sheet.

Investment is often crucial to
development, and it is never too early
to start looking. If you find yourself in
the so-called “equity gap” (too much
for a casual punt, too little for a
‘corporate’ investment), business angels
occupy an essential role throughout the
UK. Ignore the entertainment value of
Dragons’ Den, which has popularised
the role of the angels, and remember
that much of the benefit they offer
comes from so-called ‘smart money’ —
investors who can add experience and
contacts to help accelerate the growth
of the business from a standing start.

In Short

* Do not be put off exploring
new ventures.

¢ Build in the organisational
strength you need from
day one.

e Clarify your terms and
conditions.

* Ensure you have access
to the money you need.
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Who owns the
copyright in work
you have paid for?

It is easy to assume that you own what you pay for — but if you use a freelancer, they retain the copyright.
So be clear about what you are buying, says Paul Gershlick.

“It is quite possible that something you have paid for might be legitimately sold to someone else.”

! You are a company director.

You have a relatively
successful business. (Or at
least you did until the Credit
Crunch started to bite.) You have had to
face some tough choices, including
making some members of staff
redundant - not a decision you wanted
to make, but at least you can keep giving
them work on a freelance basis as and
when you need them.

Then there is another way of looking

at it. The Credit Crunch has given you

an opportunity to make some people
redundant — people you were happy to

let go. You have managed to replace them
with contractors whom you only need to
call on when your business demands it.

So, not a bad result all round. You have
no ties and no on-going obligations to
employ and pay, but you can call on
trusted people from time to time, knowing
that the chances of losing them to full-
time employment are slim at the moment.

Let's say you are a greetings card
business. You may hire freelance

designers in the lead-up to your print
deadlines for key annual events such
as Valentine’s Day, Mother’s Day or
Christmas. You have paid them for
their efforts.

Infringing your rights?

So how is it that you have just
discovered the design you paid

them to create being sold by a

rival company? Surely you own the
copyright in the designs, so the actions
of the freelancer and rival business
have to be an infringement of your
copyright? Surely!?

Well, not exactly. If you employ
someone, whatever they create in the
course of their employment belongs
to you, the employer. However, if you
engage a contractor to do some work
for you in a freelance capacity — even
in a quasi-employment situation — the
starting point is that the copyright
belongs to them. Theoretically, in fact,
this could mean you may be stopped
from using the design at any time and
you must only use it in the way the
contractor permits.

Implied terms

Even if you engage the freelancer on

an informal, non-written basis, a contract
will actually exist between the two of you.
Terms can be implied into that contract,
where necessary, to give it so-called
‘business efficacy’ (that is, the authority
required for it to have the intended
result). Since you have paid for the

work to be created, and depending on
what else you have agreed with the
freelancer, a term will probably be
implied in your contract that allows you
to use what you have paid for. It is
questionable, however, how long this
right might last for and whether the
freelancer has a right to choose to
terminate it.

If this sounds somewhat ‘up in the air’,
that is because it is. Everything depends
on deciding what both parties intended
when entering the contract. If you
engaged the contractor informally, it is
of course hard later to establish precisely
what you both intended at the time.

The courts have ruled on plenty of cases
like this, and the results vary. In some



cases, such as one relating to a newly
designed company logo, the courts have
found that while the freelancer owned
the copyright ‘at law’, this was
effectively ‘on trust’ for the party that
commissioned it and the ‘commissioner’
could call for an assignment of the
copyright at any point.

Exclusive and other licences

In other cases, the courts have said

that an implied term entitled the
commissioner to an exclusive licence.
This means that, while the
commissioner did not own the copyright
and could not call for a transfer of
ownership, they still had the right both
to use it and to stop the freelancer doing
anything else with it.

In other situations, a non-exclusive
licence might be implied. This means
that while the freelancer retains
ownership, the commissioner has a
licence to use it. The freelancer cannot

Focus on business law

be stopped from licensing the copyright
to someone else, however.

The courts have said that implied terms
such as these must go no further than
necessary, and must be for the shortest
term that the circumstances demand.
Applying what actually happens will
largely depend on the particular facts
of each case and what is commercially
workable between the parties.

Uncertain rights

If you are the commissioner, therefore,
your rights are uncertain. It is quite
possible that something you have

paid for might be legitimately sold

to someone else, which could eat into
your profits.

Even if the freelancer is deemed to

hold the copyright work on trust for
you, getting a court to state that you
are entitled to the copyright may involve
a costly and protracted legal battle.

In Short

e Copyright in work
commissioned from a
freelancer remains theirs.

¢ An informal, unwritten
contract is hard to interpret
later.

¢ In a copyright dispute, it is
hard to predict what a court
may decide.

¢ Ensure you have a properly
drafted, written contract at
the outset.
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Keep the sales

tap running!

Economic slowdown may make winning new business more difficult — but it is far from impossible.
Dave Richardson shares his tips for winning new business in a tough market

Having been involved in
business development for
many years, | am still
amazed at many people’s
lack of business acumen when it
comes to winning new opportunities.

| have seen countless SME owners just
sitting tight, with that ‘rabbit in the
headlights’ look about them, wondering
where the next order is coming from.

Well, you can ease the pain by
becoming proactive, but it will mean
leaving your desk and pressing the
flesh. So here are my top tips for
winning new business.

Start with your existing clients. It's
easier and cheaper to generate new
business from them, as they know and
trust you. As a rule of thumb, once you
have sold them one product or service,
consider what else they could use that
you provide. Understanding their

“You can ease the pain by becoming proactive, but it will mean
leaving your desk and pressing the flesh.”

business will be an advantage, giving
you the edge by identifying further
business opportunities.

React to opportunities

Next, never forget that good account
management is the key to winning
repeat business. Again, because you
understand your clients’ business you
will be well placed to react when the
opportunity rises.

Be sure to keep an eye on your client
retention levels. Compare your top
accounts from 2007 against 2008

and see who you are still dealing with.
Hopefully you will have maintained at
least 90% of your clients. Anything less
and you need to identify why so many
are leaving. Use these levels as a
benchmark to improve your retention
rates — every client you save means you
do not have to spend to win a new one,
which will ultimately improve your
bottom line.

Ensure you understand how much
it costs to win a new client. That
way, you will appreciate how
important it is to keep them to gain
repeat business. It is quite possible
that the cost of acquisitions will
eat up any profit on that first order.

Clearly, not all new business comes
from existing clients. It can come
from many sources, so it is vital

to build and maintain your network
of contacts and constantly be on
the lookout for new opportunities.
Follow up leads that are gained
from referrers, networking events
and the press.

Getting better known

Similarly, network, network and
network again. It can be even more
difficult to win new business if your
company is not well known — word of
mouth and referrals can often generate
invitations to pitch.



On the same principle, make sure

you have an effective PR strategy. Do
you know your local business editor?
Meet them periodically, find out what
they are planning to feature over the
next few months and how you can
contribute. This raises your business’s
profile and identifies you as the experts
on the subject. It will also please your
existing clients to see you mentioned
in the media.

When dealing with existing clients,
never be afraid to ask for more business.
What is the worst that can happen?
They may say no. Or they may say,
“Actually you've just reminded me that

| need to get this sorted.”

Taking the holistic view

When you do receive an order

from a new client, do not look upon

it as just a one-off opportunity.

By understanding their business,

you can take the holistic view and offer
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other products or services to help them
meet their own business objectives.

Housekeeping is vitally important.
Maintain your client database by
conducting and gathering relevant
research and intelligence. While

a friendly call is seldom enough

to persuade a company to change
its supplier, one that coincides
with that company’s annual review
of its supply chain could be
another matter.

Above all, be interested first — and
then be interesting. Meeting a potential
client for the first time is a bit like going
on a first date. Listen to what they say,
remember it, feed back something
relevant and you might get a second
date. The trick is to be open and
transparent at all times, as many
potential clients can feel intimidated
by ‘the sales approach’ and will want
you to make them feel at ease.

In Short

* Treat existing clients as your
top priority.

¢ Understand your client
retention levels.

* Never be afraid of asking for
new business.

* Keep your client database up-
to-date.
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Why go It

alone

?

The joint venture can be a flexible and comparatively secure way of getting a new
business off the ground. But make sure you choose the right structure for your needs,

says Bonnie Thomson.

“Unlike shareholders in a limited company, each partner is liable
for all of the debts of the partnership.”

In the current economic conditions,
launching a new business venture can
be even more risk-laden than usual.

For this reason, would-be entrepreneurs
might be wise to consider the joint
venture (JV) business model, because
it allows you to pool risk, resources

and market share.

Particularly during this period of reduced
bank lending and low interest rates,
getting a sleeping partner on board
provides you with access to precious
capital as well as offering a higher
return for investors jaded by traditional
bank savings.

Choosing the right structure
The term ‘joint venture’ has no fixed
legal definition and can be used to

describe any relationship where there

is collaboration between parties and
sharing of related profits. But what form
should your collaboration take? There
are several options to consider.

First, there is the limited company.
This has its own legal personality,
distinct from its members. It is run
according to its Articles of Association
and can be quick and cheap to set up.
A limited company must submit annual
accounts and returns to the Registrar of
Companies, which are available to view
by the general public.

Choosing this structure gives you
considerable flexibility. Profits can either
be shared in proportion to shareholdings
or varied by issuing different classes of

shares. Control can also be shared since
each party can appoint directors to the
board that manages the company.

Limitation of personal liability means
that shareholders are usually not liable
to pay the debts of the company on
winding up, and this is often cited as

a benefit of choosing a limited company.
While it may appear to be an attractive
benefit, care should be taken in the
early stages of the company’s life — it
may not have an impressive balance
sheet, and creditors may insist on
personal guarantees from shareholders
to secure lending.

The partnership option
Unlike a limited company, a partnership
does not need to be incorporated.



Instead, it comes into effect
automatically when two or more
people (or companies) carry out
business with a view to making

a profit. Most partnerships, however,
ask a solicitor to draw up a partnership
agreement governing how the business
will be run. This is because there

are default regulations that apply

in the absence of an agreement, and
these may not always suit the interests
of all parties.

Partnerships are often chosen for tax
reasons. Each partner is responsible for
the tax arising on their share of the
profits. Where the business makes a loss
in its early years, corporate partners may
be able to offset these losses against
their own profits to gain a tax advantage.

Business development

Unlike shareholders in a limited
company, each partner is liable for

all of the debts of the partnership.

In a worst case scenario, where one of
the partners becomes insolvent another
may be left to foot the bill by liquidating
their personal assets.

The collaboration agreement
Another alternative is to enter into
a ‘contractual’ joint venture. Here,
the parties can work together on a
business enterprise without committing
themselves to become shareholders
in a limited company or partners.
The relationship is governed by an
agreement drawn up at the start

of the venture, and each party
maintains its own assets, liabilities
and legal personality.

Because there is no formal conjunction
between parties, such an enterprise is
easily dismantled because there are no
assets to distribute or liabilities to
apportion. This makes it an ideal choice
for a short-term project, or a situation
where each party specialises in a
particular area, such as where an
inventor requires a manufacturer to
produce the product they have designed.

There are other ways that you can
choose to structure your joint venture.
Your legal advisor should be able to
explain these in more detail.

Important considerations

What happens when it all goes wrong
may be the last thing on your mind
when you are setting out on your new
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and promising joint venture. However
spending a little time and money
getting sound documentation in place
at the outset could save you a fortune
if the worst should happen. At the very
least, your agreement should cover
the following:

* Are you and your partner clear as to
precisely what the business activities
of the venture will be? Where they
will take place geographically? Who
will be responsible for obtaining
consents or licences required for the
business activities?

* Financial disputes often bring joint
ventures to a premature end.
How much capital will each party
contribute? Who will provide
security for external finance, and
what form will this security take?
Are you prepared for an initial
investment to be non-cash? Will you
be obliged to continue to contribute
financially? What are the tax
implications of your arrangements?

What will happen to joint assets on
termination? If they include property,
will you transfer the property outright?
How will you value assets? What

about intangible assets such as
goodwill, or Intellectual Property (IP)?

* What happens if one party wants out
of the venture early? If you have
chosen to use a partnership, this may
mean that it needs to dissolve. If you
have a limited company, who will be
entitled to purchase the shares of the
exiting party? How will the board of
directors be appointed?

» Will the parties be obliged to refer
certain levels of business to the new
venture? What information will they
be required to supply? How will a
deadlock situation be resolved?

Next steps

So make sure that you seek sound
advice from the outset. Your commercial
lawyer should be able to help you
choose the most appropriate structure
and draft a set of documents clearly
setting out the rights and responsibilities
of each party.

This will leave you free to concentrate on
making your business a success, so that
you can take the best advantage of this
comparatively safe and flexible way of
doing business. Good luck!
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Holding your bank
and INSUrer to account

What, if any, powers do you have over your bank if you are unhappy with its service? Or, if you do not
agree with an insurance decision, how do you dispute it? Kate Ellingsworth has some of the answers.

" We all know that banks
are in business to make
money — even if some

~ 4 of them have not done
too well at it in recent times.

Many people feel, however, that banks
can abuse their bargaining power over
the consumer, even resorting to trickery
and bullying tactics to levy charges.
Common complaints against banks cover
areas such as mis-selling of financial

“The banks are not permitted to make penalty charges.”

products, mortgage exit fees, credit card
charges for payment defaults (currently

capped at £12 per misdemeanour) and

unauthorised overdraft charges.

If you think that the charges made
against you are unfair, what can you
do about it?

Contact your bank
The first step in any complaint is to
contact the bank (or building society)

direct. Under the Data Protection Act
1998, you are entitled to ask your bank
for a list of all the charges they have
made against you, with dates, amounts
and reasons. The banks may charge you
up to £10 for providing this list. The
Data Protection Act does not cover bank
statements, though, and some banks are
therefore claiming that they cannot
provide a list of charges, but will provide
copy statements instead — for a much
higher fee. You should therefore make it



clear in your letter that you are using
the Data Protection Act to request
only a list of charges.

Once you have identified any charges
that seem excessive, contact your
bank about the charges and keep

a record of any correspondence. The
bank must deal with your complaint
within eight weeks. While you might
achieve a satisfactory resolution at
this stage, some banks might call your
bluff. In such a case, you might find
that you need to take matters further
by complaining to the Financial
Ombudsmen Service (FOS).

Involving the Ombudsmen

The FOS deals with complaints about
banks, building societies, insurance
products, pensions, mortgages and
investments. It deals with complaints
on a case-by-case basis. Its decision
is usually final, although if you are
unhappy with the outcome, you can
appeal to the Ombudsman’s
Independent Assessor.

You must write to the FOS with the
bare facts of your case within six
months of the final response letter
you receive from the bank or other
institution in question. The FOS will

usually deal with a complaint within
about four to eight months, although
this can vary depending on the
complexity of the case.

The FOS has the power to order the
bank to pay compensation, to rectify a
given situation, or to make an apology.
Although it can order a bank to pay
out a maximum of £100,000, awards
are more usually only a few thousand
pounds because the aim is simply to
restore the customer to where they
would have been. Awards therefore
usually only cover the original capital
sum plus interest.

There is more advice about how to make
a complaint on the FOS website:
www.financial-ombudsman.org.uk.

Banks and building societies are
regulated by the Financial Services
Authority (FSA). While able to give
general information about banking and
investment products, the FSA does not
consider individual complaints made by
members of the public.

High Court update

Many readers are probably aware
of the test-case in the High Court,
started by the Office of Fair Trading
(OFT) against seven major banks

and one building society, that seeks
to establish whether certain charges
for unauthorised overdraft facilities
are legal.

This followed the arguments of many
consumer groups who contend that there
is a difference between fair charges that
cover the administrative cost to the bank
of arranging an overdraft, and charges
that act as penalties. The banks are not
permitted to make penalty charges.

Unfortunately for anybody seeking

a quick resolution, the banks and the
FOS have put all complaints about
unauthorised overdraft charges on hold

until the test-case has been resolved in
full. This means that you will still be
able to make a complaint to your bank,
but it might take some time to resolve
as the banks are waiting to hear if they
will have to refund unauthorised
overdraft charges.

The first issue that will be decided in
the test-case is whether the banks’
terms and conditions are governed
by the Unfair Terms in Consumer
Contract Regulations 1999. If the
Court finds that they are, the OFT
will have to decide whether the
charges are in fact fair. The second
issue the OFT is asking the Court



to decide is whether or not the
charges made by the banks amount
to penalty charges.

So far, the High Court has found that
the banks’ terms and conditions can
be assessed for fairness under the
Regulations. The banks intend to
appeal that decision. The Court has
also made a ruling that, in general,
the charges did not amount to penalty
charges. However there were some
terms that the judge found he could
not make a ruling on until he had
further information, which, at the time
of writing, is due to be presented in
Court from December 2008 onwards.

This is what is currently holding up
appeals and complaints, so it is in the
interest of many consumers that a final
ruling is delivered soon.

Disputing an insurance award
Turning to the question of insurance,
there are two main disputes that can
arise against an insurer — first, when
it refuses to pay out when a claim is
made, and second when it refuses to
provide cover, or makes the decision
to withdraw it.

If you have made a claim that your
insurer is unwilling to pay, check

the wording of your insurance policy
straightaway. Income protection

and critical illness policies in particular
are well known for their highly restrictive
wording that excludes a wide range of
circumstances from cover.

If you are still unhappy with their
service after checking the wording of
your policy, you should write a letter
of complaint to your insurer stating
the reasons why you are dissatisfied.
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If your insurer does not reply or you
are dissatisfied with the response,
you can take the matter further —
just as with your bank.

Again, you can make a complaint

to the FOS. This is free, and you will
not need legal representation to make
a complaint. The FOS has revealed,
in fact, that Payment Protection
Insurance was its largest category
of complaint in 2008. Its insurance
division confirms that it has upheld
complaints by policy-holders where
the wording or layout of a policy is
confusing or misleading.

In order to make your complaint you must
write to the FOS with the bare facts of
your case within six months of the final
response letter you receive from your
insurer. The timescales are the same as
with a bank complaint, and again the

FOS has the power to order the
insurer to pay compensation, to
rectify a given situation, or to make
an apology.

If the FOS does not find in your
favour, it is still possible to take your
insurer to court. Simple claims of
£5,000 or less may be pursued
through the Small Claims Court,
where you will not need legal
representation. If the facts of your
claim are more complicated, however,
or the claim is worth more than £5,000,
you will need a solicitor to guide you
through the sometimes complicated
and stressful litigation process.

The FOS will not deal with cases
that involve the insurer’s decision to
refuse cover, as this is essentially a
business decision. It may be possible
to pursue such a claim through the
court, possibly under discrimination
legislation (if the insurer’s decision
is based on discriminatory grounds).

It is important to bear in mind, though,
that the insurer may be able to justify
their decision on statistical grounds.
Such cases can be complicated, and

it is important to obtain legal advice
before deciding to pursue a claim

of this type.

In Short

e Complain direct to your bank
in the first instance.

* Be prepared to involve the
Financial Ombudsmen.

* Do not involve the FSA - this
is not their remit.

* Be patient while test case
is settled.



Finance

re debtors adversely
ffecting your

usiness?

Cash flow has never been more important.
Michael Lister has 10 top tips for controlling debt in the Credit Crunch.

As the Credit Crunch
continues to dominate
every news story,

and redundancy rates
reach a record high, cash flow has
become paramount for the survival
of every business. A healthy cash
flow often depends on making

sure that your clients and customers
pay on time.

We fully appreciate that debt collection
can be an onerous, dispiriting task.

If your business is experiencing difficulty
with debtors, sometimes litigation can
be your only recourse. It is important

to discuss your situation with an
experienced firm of solicitors before
taking action.

Action you can take
My top 10 tips for the control of debt
in a Credit Crunch are:

“If your customer cannot pay, do not throw good money after bad.”

Review your terms and conditions.
Is there any good reason why your
invoices are to be paid in 30 days?
Why not reduce to 14 or even
seven days?

Never bark without bite. If you
threaten to take action after
seven days, do so promptly on
the eighth day.

Demonstrate to your customer that
excellent customer care is reflected
in your excellent business
housekeeping. Asking for an invoice
to be paid in time is good business.
Customers respect well-run
businesses, and will often pay them
before they pay businesses that are
less well organised.

Instruct a solicitor why you believe
your customer is not paying you.

5.

If your customer is not paying
because of their own cash flow
difficulties, do not allow these to
infect your business. Cash flow is

a life blood of any business — yours
as much as theirs. Time limits exist
for a reason.

If your customer will not pay,
instruct a solicitor to issue a
seven-day letter threatening to
wind up the company. In our
experience the debtor will pay
within seven days or soon after
the issue of petition to avoid
negative advertising.

If your customer disputes the debt,
instruct your solicitor to write a 14-
day letter. This should set out in
detail the contractual basis of your
claim, with a view to issuing legal
proceedings unless you receive a
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satisfactory response. If proceedings
are issued and the defence is
without merit, consider with your
solicitor how you can avoid the cost
of a full trial. This might involve an
application for Summary Judgment,
or a trial on just one issue that will
facilitate settlement once decided.

If your customer cannot pay, do not
throw good money after bad. Make
status checks on the company or its
directors, and review your position
depending on whether or not they
appear to have money. You can
either carry out your own checks

or instruct your solicitor to make
enquiries on your behalf.

Take your solicitor’s advice. Do not
involve yourself in litigation that is
doomed to fail.

10. Do not lose a valued customer

if you do not have to. Be prepared

to mediate, either formally or
informally. It is perfectly possible
both to have the debt paid and
to maintain a positive ongoing
relationship with your customer.
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protected?

Protect yourself from costly employment claims

Employing people can be a complicated business. And an expensive one.
Employers face a battery of constantly changing employment regulations.
And the costs of losing a case keep spiralling upwards.

* More and more employees are making claims.

* Businesses found to have dismissed an employee unfairly may be forced to
pay up to £76,700 in total (the maximum compensatory award of £66,200
plus the statutory maximum payment of £10,500).

* There is no limit in race, sex and disability discrimination cases.

EmployNet is a comprehensive employee risk management programme
available for a fixed monthly or annual fee and includes:

* Health Check — to make sure you have the right documentation
and procedures in place.

* Legal Surgery — a personal service and knowledge of local issues
from your LawNet member firm.

* Newsletter — to keep you up-to-date with the latest changes
to employment legislation.

* Insurance — employment practice dispute insurance for peace
of mind protection.

To find out more about how EmployNet can protect your business contact
LawNet on 01926 886990 or email: admin@Ilawnet.co.uk

EmployNet re empioyers' protection pac
p y e employers’ protection package LawNet g‘\t.

...whatever your business it pays to be protected
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